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This case study is concentrated on applicable laws on the trust set up in
favor of the beneficiaries of aPrivate Foundation (“The Foundation™). It
goes into the Foundation and Trug where conflict of law is brought out
with the mog significant part to be discussed over applicable laws

relating trust creation, trustee and trust administration.

Scenario

In case of a Cross-boarder invesment, the Foundation, formed under the
Law No. 25 of 12" June, 1995 on (“The Law”) Private Foundations of
Republic of Panama is to be the sole member of a company registered in
Cayman Island. A Singapore company is appointed as the beneficiary of
the Foundation for the purpose of non-disclosure of the Client’s benefits.
The client is appointed as one of the two directors (another one is a
Singapore resident under Singapore Company Ordinance) of the
Singapore Company (“the Company”) and the client sets up a legal
relation with a Singaporean (“the Trustee”) who ects as the sole member
of the Company by means of declaration of trust (“DoT”). In the

Foundaion Regulation, the Foundation Council stipulates that the



benefits (dividends or capital gains) are delivered to the beneficiary with
a Singapore corporae bank account in Hong Kong, SAR of China. The
Company delivers benefits to China domiciled beneficiary (the Client)

with a Seychelles corporate account in Hong Kong.

1. The preliminary condition: the benefidary of the Foundation
receives benefits from the Council and delivers to the Client, who for
purpose of controlling the Foundation is appointed as the Protector

of the Foundation,.

(1) The Beneficiary of Private Foundation

Article 5 (7) of the Law has the provision “The manner in which the
beneficiaries of the foundation, who may include the founder, are
designated”*. The Foundation Charter contains the items on beneficiaries
that a private document known as the “Regulations’ is cregted by the
founder and foundation designate and set down all that related to the
Beneficiaries who may be individuals or corporate entities of any national
and domicile. T he Singapore Company has the capacity of being the
beneficiary of the Foundation. The Council distributes to one or severa
of the Bendficiaries so designated as well as the dates and amounts of

such distributions which shall be subject to the provisions of the
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Regulations with anature of a unilateral promise in written. Unlike the
beneficiaries in a trust who enjoysthe right in rem or in other words
equitable proprietary interestsin the trust property owned by the trustee?,
the beneficiaries in afoundation do not reserve ownership rights on the
foundation assets or distribution, and neither do the owners nor the
creditors of the Foundation. The distribution of the Foundation’ s capital
or interes is made to the beneficiaries by means of a unilateral

transaction mortis causa °. The beneficiaries may refuse to receive the
benefits from the Foundation at their discretionary and reserve the right of
disposal of intereststo any parties unless the Regulations have limitations
on it. Neither the Law nor the Charter prohibits the beneficiary to transfer
the right of receiving benefits from the Foundation to any other third
parties, in which case any limits and purpose of transfer is the transferor’s
affairs’. It isexpressly stipulated that the Beneficiaries are neither the
owners nor creditors of the Foundation, and thus may not validly claim
vis-a-vis the Foundation any rights other than thase envisaged in the
Foundation Charter’. The beneficiaries have no remedy at civil law®
which reflectsin the case of foundation, because of which the protector

plays akey role in the structure. Under such conditions, the Client is
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appointed as the Protector to the Foundation in order to supervise the

delivery of benefitsto the Company.

(2) Trust in the Structure of Private Foundation

There exist in this structure two acts of laws, a contractual act of law
between the foundation council and the beneficiary and a trust between
the member of the Company and the client (beneficiary of the Trust). No
formalities are required for creation of implied, resulting or constructive
trusts’. Both of acts of laws may be governed by different laws that
parties may choase the applicable laws in gructure. Beneficiaries are not,
therefore, of any value in the identification of the structure of atrust®. It is
essential that the Client dominates the Company on the base of DoT
made by the nominee member. Under the DoT made by the Singaporean
trustee, the Client (beneficiary of the trust) enjoys the proprietary interests
in shareswhich is the trust asset owned by the trustee, although the shares
do not bring any benefits to the member because the benefits received by
the Company are delivered to the Client directly. Trace in equitable law is
the remedy in trust in favor of beneficiary. There are two ways in which a
settler may create an inter vivos trust namely, by way of self-declaration

or by transferring property to athird party subject to aDoT®.
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2. The Applicable Laws. Even in a Declaration of Trust different laws
may be chosen to govern the creation and assets of the trust and the
trustee.

The rules of conflict on trusts are to a large extent, uncertain and
incomplete'®. 1 would not touch the issue in a general sense but
concentrate on this case relating to the settlement and administration of
trust. The trustee who drafted and signed the DoT in Hong Kong is to be
the sole member of the Company for holding shares in favor of the Client
domiciling and residing in China._T he trust shall be governed by the law
most closely conrected at the time of its creation™. Theoreticaly
Singapore law should be chosen as the proper law as the legal relation is
between the Singapore domiciled individual and the beneficiary. But
English law is chosen for governing creation of the Trust due to the fact
that most of the beneficiary’ business is in England, s0 as to the Cayman
company from which the beneficiary benefits indirectly, and in general,
any individual, limited company or other corporation may be a trustee™.
If the client brings the case in England, English court as far as its
jurisdiction is concerned, pays attention to the place where the settler has

indicated the trust should be administrated, the place where the trust
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property is located, the place of residence or the domicile of the trustee,
and the purpose of the trust and the place where it is to be carried out. The
court may hold that, even if it is English trust, Singapore would be the
most gppropriate forum for place where the trust property is located, the
place of domicile or residence of the trustee or purpose of the trust and
the place where it is to be carried out referring to Chellaram v. Chellaram
which is an example™. In light of the above, choice of applicable law on
trust administration is obviously important when creating the Trust of
which the only function of the trustee is to hold shares of the Comparny.
We can see that the trustee is the only essential person in a trust”®, and
taking this into consideration, Singapore law is therefore the law

governing the administration of the trug.
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